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Schizophrenics, 
Tap-Dancers, and Short 
Term Renters, Oh My!:

Welcome to your (problematic)
neighborhood!

Presented by MICHAEL D. BRANDT

PROBLEMATIC OCCUPANCIES

1. The upstairs neighbor who has decided to 
install hard surface flooring; The short term 
renters (think AirBnB) next door;

2. The cigarette and/or marijuana smoking 
neighbors around us;

3. The schizophrenics, the hoarders and others 
with mental health issues; and

4. The short term renters (e.g. AirBnB/VRBO). 
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WE WILL DISCUSS THE INTERPERSONAL AND LEGAL 
TOOLS TO HELP YOU UNDERSTAND AND, 

HOPEFULLY, RESOLVE ALL OF THESE ISSUES

INTERPERSONAL SKILLS AND 
LEGAL TOOLS

The “tap-dancing” neighbors 
above us – noisy neighbors 
with hard surface flooring
• CONSULT YOUR GOVERNING DOCUMENTS:

• DECLARATION/CCRs

• BYLAWS
• HOUSE RULES
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SAMPLE HOUSE RULES 
REGARDING HARD 
SURFACE FLOORING

• Pursuant to . . . of the Declaration, Unit Owners 
within the _______________ are entitled to 
substitute new flooring for the finished flooring 
then existing on the floors within their Unit, 
provided that, except for hard surface flooring 
installed by the Declarant or as part of the original 
construction of the building, no Unit Owner shall 
install hard surface flooring within their Unit 
without obtaining prior written consent of the 
Board.

SAMPLE HOUSE RULES REGARDING 
HARD SURFACE FLOORING (CONT.)

• ARTICLE 1. SUBMISSIONS
• The Unit Owner is responsible for submitting the following to the

Board of Directors for review and consideration: a) the scope of

the proposed work; b) plan specifications; c) samples of the

materials that will be utilized to complete the work (i.e. flooring,

sound-proofing materials); d) the name and contact

information for the contractor that will perform the work, along

with their license, bond, and insurance information; and e) any

other documentation that is pertinent to the underlying proposed

project of which the Board of Directors should be made aware.
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SAMPLE HOUSE RULES REGARDING 
HARD SURFACE FLOORING (CONT.)

All hard surface flooring modifications will be required to provide

for installation of sound-deadening underlayment with an

equivalent acoustical rating to 6mm (or 1/4" thickness) cork

under the flooring. In addition, the proposed materials must

meet or exceed FIIC 65 or higher performance standards.

Submission of a hard surface flooring request to the Board of

Director’s that fails to meet these standards will be automatically

denied.

SAMPLE HOUSE RULES REGARDING 
HARD SURFACE FLOORING (CONT.)

• ARTICLE 2. REVIEW

Examples of conditions that the Board of Director’s may 
impose, include, but are not limited to:

1. The hiring of a qualified engineer to temporarily install a sample of the proposed 
product and materials within the Unit, conduct testing, and prepare a report 
documenting that the product and materials perform in accordance with the 
requirements of these Rules and Regulations prior to installation;

2. The prompt completion of acoustical testing upon completing the installation of 
the requested flooring.  Such testing must demonstrate that the installed flooring 
performs in compliance with the objective standards established by these Rules 
and Regulations for Hard Surface Flooring.
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SAMPLE HOUSE RULES REGARDING 
HARD SURFACE FLOORING (CONT.)

• ARTICLE 3. APPROVAL 

At the point in time at which the sound-deadening

underlayment has been installed, the Unit Owner must provide

for the inspection of the installed underlayment by the Board of

Directors or its representative prior to installing any other materials

SAMPLE HOUSE RULES REGARDING 
HARD SURFACE FLOORING (CONT.)

Upon completion of the hard surface flooring

installation, the Unit Owner must notify the Board of

Directors, by email or by U.S. First Class Mail that the

project is complete. The Board of Directors will have

forty-eight (48) hours to arrange for a visual inspection

of the Unit in an effort to confirm that the installation

of the hard surface flooring conforms to the terms

and conditions in the Board’s written approval.
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HOUSE RULES REGARDING HARD 
SURFACE FLOORING (CONT.)

• CARPETING

Consideration for each of our neighbors is of paramount importance 

in this Association.  As such, while the Association recognizes that 

governance of replacement of carpeting may seem unnecessarily 

intrusive to some owners, because the impact of sound is such a 

huge quality of life issue for people who live in condominium 

communities, rules regarding the replacement of Unit carpeting is 

necessary and appropriate.

SAMPLE HOUSE RULES REGARDING 
HARD SURFACE FLOORING (CONT.)

• ARTICLE 5.  REPLACEMENT OF CARPETING.

When a Unit Owner decides to replace his or her 
carpeting, that Unit Owner must submit to the Board 
the type of padding and/or underlayment that the Unit 
Owner desires to use under the new carpet and obtain 
Board approval prior to installing such 
padding/underlayment and carpeting.  
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HOUSE RULES REGARDING HARD 
SURFACE FLOORING: 
ALTERNATIVE/ADDITIONAL LANGUAGE:

• 9.5.2 Additional Rights and Duties . . .
Each Owner shall have the right to
substitute new finished surfaces for the
finished surfaces then existing on said
ceilings, floors and walls; provided that,
except for hard surface flooring installed by
Declarant or installed as part of the original
construction of the Building, no Owner shall
install hard surface flooring within a Unit
except with the prior written consent of
the Unit Owner below, if any.

WHAT TO DO ONCE YOU KNOW WHAT 
RULES WERE SUPPOSED TO BE 
FOLLOWED:

1. CONSULT WITH THE ASSOCIATION’S COMMUNITY 
ASSOCIATION MANAGER (“CAM”); 

2. CONSULT WITH A BOARD MEMBER;

3 SPEAK WITH THE “TAP-DANCING NEIGHBOR”;

4. CONSULT WITH AN ASSOCIATION ATTORNEY
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WHAT TO DO WHEN TALKING IS 
NOT SOLVING THE PROBLEM:

1. CONSULT THE DISPUTE RESOLUTION PROVISIONS OF YOUR 
DECLARATION/CCRs:

Policy – Mediation. The Unit Owners and the Association agree to 
cooperate in good faith and to deal fairly in performing their duties under this 
Declaration in order to accomplish their mutual objectives and avoid disputes.  
However, should a dispute arise, the Unit Owners and the Association agree to 
resolve all disputes by the following alternate dispute resolution process: (a) the Unit 
Owners and the Association will seek a fair and prompt negotiated resolution, but if 
this is not successful; (b) all disputes shall be resolved by binding arbitration, 
provided that during this process; (c) at the request of either party made not later 
than forty-five (45) days after the initial arbitration demand, the parties will attempt to 
resolve any dispute by non-binding mediation (but without delaying the arbitration 
hearing date).  The Unit Owners and the Association confirm that by agreeing to this 
alternate dispute resolution process, they intend to give up their right to have any 
dispute decided in court by a judge or jury.

CONSULT THE DISPUTE RESOLUTION 
PROVISIONS OF YOUR 
DECLARATION/CCRs (CONT.)

16.4.2  Binding Arbitration. Any claim between or among any party 
subject to this Declaration (including, without limitation, the Association, 
Board of Directors or officers, Units Owners, or their tenants, invitees, 
agents, employees, licensees, or guests) arising out of or relating to 
this Declaration, a Unit or Units, the Condominium, or the Association 
shall be determined by binding arbitration in the county in which the 
Condominium is located, commenced in accordance with RCW 
Chapter 7.04A, the Uniform Arbitration Act. If the parties cannot agree 
on the identity of the arbitrator within ten (10) days of the arbitration 
demand, the arbitrator shall be selected by the administrator of Judicial 
Dispute Resolution (JDR) office in Seattle, King County, Washington. 
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LAST RESORT:  LITIGATION

In litigation there will be a winner and a loser

- In association litigation, the losing party will often have 
to pay the attorneys’ fees of the prevailing party (as well as its 
own attorneys’ fees)

- Win, lose, or draw, guess who is still living upstairs / 
downstairs / next door

- There is value in the tranquility of your home

THE CIGARETTE AND/OR MARIJUANA 
SMOKING NEIGHBORS BELOW US

• WHAT ARE THEIR RIGHTS?

• WHAT ARE YOUR RIGHTS?

• HOW TO SOLVE THE CONFLICTS?
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WHAT ARE THE RIGHTS OF 
SMOKERS IN CONDOMINIUMS?

• REVIEW YOUR GOVERNING DOCUMENTS.

• DECLARATION/CCRs WILL DICTATE.

1. IF STATES NO SMOKING IN UNITS OR COMMON AREAS, 
THEN NO SMOKING!

2. IF STATES NO SMOKING IN COMMON AREAS, THEN CAN 
SMOKE IN UNITS.
1. MARIJUANA SMOKERS ONLY HAVE THE RIGHT TO 

LEGALLY SMOKE INSIDE THEIR RESIDENCES

3. IF STATES SMOKING ONLY IN DESIGNATED SMOKING 
AREA, THEN SMOKING ONLY IN THOSE AREAS.

• HOUSE RULES WILL/SHOULD USUALLY PROVIDE SOME 
SPECIFIC GUIDANCE

WHAT ARE THE OF RIGHTS OF 
NONSMOKERS IN CONDOMINIUMS?

YOU HAVE THE RIGHT TO BE FREE OF SECOND 
HAND SMOKE IN YOUR UNIT

DEPENDING UPON WHAT THE GOVERNING 
DOCUMENTS SAY, YOU MAY HAVE THE RIGHT TO BE 
FREE OF SECOND HAND SMOKE IN THE COMMON 
AREAS
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HOW CAN YOU RESOLVE THE CONFLICTS 
BETWEEN THE SMOKERS AND THE NON-
SMOKERS?

• PHYSICALLY

• AIR PURIFIERS IN THE SMOKER’S UNIT

• EXTRA BLOCKING MATERIALS TO PREVENT THE SMOKE FROM EXITING 
THE SMOKER’S UNIT THOUGH LIGHT SWITCH AREAS AND VENTS

• AIR PURIFIERS IN THE NON-SMOKER’S UNIT

• CHECK ON THE BUILDING’S PRESSURE TO FIGURE OUT IF THERE IS 
NEGATIVE PRESURRIZATION CAUSING THE SMOKE TO FLOW TO THE 
NON-SMOKER’S UNIT – SCENTED FOG TESTS

HOW TO CAN YOU RESOLVE THE CONFLICTS 
BETWEEN THE SMOKERS AND THE NON-
SMOKERS? (CONT.)

• THROUGH THE LITIGATION PROCESS

• CLAIMS

• NUISANCE
• TRESPASS
• VIOLATION OF GOVERNING 

DOCUMENTS
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NUISANCE

Washington defines “nuisance” by statute, namely 
RCW 7.48.010, which provides:

[A]n . . . obstruction to the free use of property, so as to 
essentially interfere with the comfortable enjoyment of 
the life and property, is a nuisance and the subject of an 
action for damages and other and further relief.

TRESPASS

“[W]hen the actions of a defendant have (1) invaded 
the plaintiff's interest in the exclusive possession of 
his property, (2) been committed intentionally, (3) 
been done with the knowledge and reasonable 
foreseeability that the act would disturb the plaintiffs' 
possession, and (4) caused actual and substantial 
damages.”

• Bradley v. American Smelting and Refining 
Company, 104 Wn.2d 677, 684, 692-693, 709 
P.2d 782 (1985)
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VIOLATION OF THE 
GOVERNING DOCUMENTS

STANDARD PROVISION:

Offensive Activity

No noxious or offensive activity shall be carried on 
in any Unit, Limited Common Element, or Common 
Element, nor shall anything be done therein which may 
be or become an annoyance or nuisance to other owners 
or to the public; including, but not limited to, noise and 
odors from any Unit.

VIOLATION OF THE GOVERNING 
DOCUMENTS (CONT.)

• SMOKING OUTSIDE DESIGNATED SMOKING AREAS

• SPECIFIC SMOKING PROHIBITION PROVISIONS, e.g:

• No Smoking

Smoking is NOT allowed within the Units of the Condominium.  All 
types of smoking, including, without limitation, cigarettes, cigars, e-
cigarettes, vapors may be smoked outside the Units in the Limited 
Common Elements and/or Common Elements so long as all doors and 
windows are closed within the building.  All cigarette butts and refuse 
must be removed immediately from the premises and disposed of in a 
garbage receptacle.  The Board has discretion to request the 
compliance with this provision and levy fines for violations of this 
provision, if appropriate.
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SCHIZOPHRENICS, HOARDERS, AND 
OTHER MENTAL HEALTH ISSUES

SCHIZOPHRENICS
• Schizophrenia is a severe mental disorder in 

which people interpret reality abnormally. 
Schizophrenia may result in some combination of 
hallucinations, delusions, and extremely 
disordered thinking and behavior that impairs daily 
functioning, which can be disabling. 

-Mayo Clinic Website

• Schizophrenia is a chronic condition, requiring 
lifelong treatment.
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SCHIZOPHRENICS (cont.)

CONCERNS:

• NOISE

• SAFETY
• FOR THE COMMUNITY

• FOR THE SCHIZOPHRENIC PERSON

• LIABILITY FOR THE ASSOCIATION

HOARDERS

Hoarding disorder is a persistent 
difficulty discarding or parting with 
possessions because of a perceived 
need to save them. A person with 
hoarding disorder experiences distress 
at the thought of getting rid of the items. 
Excessive accumulation of items, 
regardless of actual value, occurs.

-MAYO CLINIC WEBSITE
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HOARDERS (cont.)

Hoarding often creates such cramped living 
conditions that homes may be filled to 
capacity, with only narrow pathways winding 
through stacks of clutter. Countertops, sinks, 
stoves, desks, stairways and virtually all other 
surfaces are usually piled with stuff. And 
when there's no more room inside, the clutter 
may spread to the garage, vehicles, yard and 
other storage facilities.

-MAYO CLINIC WEBSITE

HOARDERS (cont.)

CONCERNS:
• FIRE

• PESTS

• SMELL

• SAFETY

• FOR THE COMMUNITY

• FOR THE SCHIZOPHRENIC PERSON

• LIABILITY FOR THE ASSOCIATION

• INSURANCE ISSUES
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MENTAL HEALTH ISSUES 
– WHAT TO DO

• CONTACT THE ASSOCIATION’S MANAGER

• REACH OUT TO THE PERSON’S FAMILY 
MEMBERS AND/OR GUARDIANS

• SOCIAL SERVICE AGENCIES 

• LITIGATION

SHORT TERM RENTALS

• THE CURRENT STATE OF AFFAIRS 
IN WASHINGTON

• RECENT DECISIONS AROUND THE 
COUNTRY

• TRENDS
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SHORT TERM RENTALS (CONT.)
THE CURRENT STATE OF AFFAIRS IN WASHINGTON

• Wilkinson v. Chiwawa Communities Ass'n (2014):  

• Key Facts:  Chiwawa residents have rented their homes to unrelated persons 
on a short-term, for-profit basis for decades without controversy.

• Covenants:  

• 4. LAND USE.  Lots shall be utilized solely for single family residential use 
consisting of single residential dwelling and such out-buildings (garage, patio 
structure), as consistent with permanent or recreational residence.

• 5. NUISANCE OR OFFENSIVE USE.  No nuisance or offensive use shall be 
conducted or suffered as to lots subject hereto, nor shall any lot be utilized for 
industrial or commercial use

SHORT TERM RENTALS (CONT.)

Wilkinson v. Chiwawa Communities Ass'n (cont.)  

The WA Supreme Court held that:

[1] the covenants did not prohibit short term vacation 
rentals of homes

(a) short-term rentals do not violate the covenants, 
barring commercial use of the property, nor do 
they restrict the lots to single-family residential 
use.

[2] the amendment prohibiting short-term vacation rentals 
was not related to any existing covenants and thus 
required unanimous approval
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SHORT TERM RENTALS (CONT.)

Wilkinson v. Chiwawa Communities Ass'n (cont.)  

Rationale:

• Courts place “special emphasis on arriving at an interpretation 
that protects the homeowners’ collective interests.”

• If a vacation renter uses a home “for the purposes of eating, 
sleeping, and other residential purposes,” this use is residential, 
not commercial, no matter how short the rental duration.

TAKE-AWAY: 

The Courts are allowing short term rentals unless they are          
specifically prohibited.

SHORT TERM RENTALS (CONT.)

• Garrett v. Sympson, 523 S.W.3d 862 (Tex. App. 2017)

• Issue:  Whether short-term vacation rentals violate restrictive 
covenants that require the lots to be used for “single family 
residence purposes” and prohibit commercial use of the lots?

• Facts:  Garretts began advertising and renting the Property 
through the website VRBO. As of November 4, 2016, the 
Garretts had rented the Property for approximately 100 nights to 
various groups of individuals. The Garretts’ practice was to rent 
the entire house to one individual who is at least twenty-five 
years old, and that individual is allowed to bring other individuals 
to stay overnight at the Property. 
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Garrett v. Sympson (CONT.)
SECTION II. USE OF LAND:
(a). No lot or plot shall ever be used for other than single family 
residence purposes. No dwelling house located there-on shall ever be 
used for any other than single family residence purposes, no[r] shall 
any outbuilding or structure located thereon be used in any manner 
other than incidental to such family residence purposes. The erection 
and/or maintenance and/or use of any lot or plot for other purposes 
including but not limited to commercial or professional purposes is 
hereby expressly prohibited.

SECTION VIII. MISCELLANEOUS:

(d) No noxious or offensive trade or activity shall be carried on upon 
any lot or plot, nor shall anything be done or placed thereon, which may 
be or become an annoyance or nuisance to the neighborhood.

Garrett v. Sympson (CONT.)
Court Ruled:
• the phrase “residence purposes” is ambiguous in two respects. 

First, “residence purposes” is ambiguous as to whether 
“residence purposes” is viewed only in contradistinction to 
business or commercial purposes; and, if not so limited, it is 
ambiguous both as to whether “residence purposes” requires an 
intention to be physically present in a home for more than a 
transient stay and as to whether the focus of the inquiry is on the 
owner’s use of the Property or the renter’s use. 

• Second, if the phrase “residence purposes” carries with it a 
duration-of-use component, it is ambiguous as to when a rental 
of the Property moves from short-term to long-term.  Because we 
conclude that the Restriction requiring the Property to be used 
for “single family residence purposes” is ambiguous, we must 
strictly construe the ambiguity against Appellees and resolve all 
doubts in favor of the free-and-unrestricted use of the Property. 
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Garrett v. Sympson (CONT.)

• Issue:  Whether short-term vacation rentals violate 
restrictive covenants that require the lots to be used for 
“single family residence purposes” and prohibit 
commercial use of the lots?

• Holding: We resolve all doubts in favor of the free-and-
unrestricted use of the Property, i.e. short-term vacation 
rentals DO NOT violate restrictive covenants that require 
the lots to be used for “single family residence purposes” 
and DO NOT prohibit commercial use of the lots

Ocean Windows Owners Association v. 
Spataro (Cal. Ct. App. 3/22/17):

 Ct. allows Association to amend its Declaration 
without a supermajority vote, including imposition 
of short-term rental restrictions.

 TAKE-AWAY:  Courts may allow the amendment 
of a Declaration for the imposition of short-term 
rental restrictions without a supermajority vote.  
However, the safe route would be to do it with the 
90% plus 100% of those particularly affected.
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Santa Monica Beach Property Owners 
Association, Inc. v. Acord (FL. Ct. App., 
April 28, 2017):

 The Court held that short-term rentals 
did not violate a restriction prohibiting 
commercial use.



 TAKE-AWAY:  Vacation rentals are 
residential use.

SHORT TERM RENTERS (CONT.)

CONCERNS:
• NOISE

• EXTRA MAINTENANCE

• SAFETY

• LIABILITY FOR THE ASSOCIATION

• INSURANCE ISSUES

• LOANS FOR PURCHASERS
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SHORT TERM RENTERS –
WHAT TO DO
• EVALUATE THE GOVERNING 

DOCUMENTS

• DECIDE HOW THE ASSOCIATION 
WANTS TO HANDLE OWNERS’ 
DESIRE TO RENT

• CONSULT INSURER

• CONSULT LENDERS

SHORT TERM RENTERS –
WHAT TO DO (cont.)
 AMEND THE GOVERNING 

DOCUMENTS, IF NECESSARY
 RENTAL CAPS?

 RENTAL TERMS?

 WAIT LISTS?

 MOVE IN/MOVE OUT FEES?
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SHORT TERM RENTERS –
WHAT TO DO (cont.)
 SAMPLE PROVISIONS

 the following Amendment to the Declaration has 
been approved by a majority of the Board, by 
not less than ninety percent (90%) of owners, by 
100% of owners particularly affected, and by not 
less than fifty-one percent (51%) of the Eligible 
Mortgagees

○ DEPENDS ON THE ACT THAT GOVERNS

SAMPLE PROVISIONS (cont.)

 Lease Requirements. Any lease or 
rental agreement, including any 
sublease agreements, must be for a 
term of not less than one (1) year and 
must be in writing. 

47

48



4/25/2019

25

SAMPLE PROVISIONS (cont.)

 Leasing Approval. No Owner may lease or rent a 
Unit without prior written approval of the Board 
(“Leasing Approval”). . . . Except as provided 
hereafter, at no time shall more than ten percent 
(10%) of the units be leased.  This limitation is in 
furtherance of the desire of the Association to 
improve access to resale financing, increase 
Owner pride and involvement in the Association, 
increase a sense of community by reducing or 
minimizing residential transiency and improve 
Owner and Association access to favorable 
insurance coverage. 

SAMPLE PROVISIONS (cont.)

 Once leasing approval has been granted 
by the Board, the Owner shall have sixty 
(60) days within which to lease the Unit.  
In the event the Unit is not leased within 
the 60 day period, Leasing Approval 
shall automatically be revoked. 
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SAMPLE PROVISIONS (cont.)

 Waiting List.  Requests for Leasing Approval shall 
be processed and approved in the order received 
by the Board.  Once the number of Rental Units 
reaches the maximum percentage allowed, as 
provided above, then an Owner who submits a 
written request for Leasing Approval shall be put 
on a Waiting List. . . . The Owner in the next 
available position on the Waiting List shall be 
notified and provided a reasonable opportunity to 
lease his/her Unit in accordance with the terms 
and conditions of this Section.  (cont. next slide)

SAMPLE PROVISIONS (cont.)

 Waiting List. (cont.) If that Owner fails to lease 
his/her Unit within 60 days or otherwise advises 
the Board of his/her waiver of a right to then seek 
to lease his/her Unit), then that Owner’s name 
shall be placed at the bottom of the Waiting List, 
and the opportunity to lease shall then be offered 
to the next person on the Waiting List. 
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SAMPLE PROVISIONS (cont.)

 Non-Owner Occupied Units/Existing Leases.  
Units which are not owner-occupied or which are 
being leased as of the effective date of this 
Amendment shall be deemed to be Approved 
Rental Units. . . . At such time as the ownership of 
a Unit changes, in any manner, such Unit shall 
become subject to the terms of this 
Section11.1.4.5 and such Unit shall not be an 
Approved Rental Unit until such requirements are 
satisfied. 

SAMPLE PROVISIONS (cont.)

 Occupancy by a Related Party/Limit on Number of 
Tenants.  Occupancy of a Unit by a Related Party 
shall not be considered a lease/rental of a Unit 
governed by this Section 11.14.5.  The 
occupant(s) shall nevertheless be subject in all 
other applicable respects to the provisions of this 
Declaration, the Bylaws, the Master Association 
Declaration, and any Rules and Regulations of the 
Association.  A Related Party is one who is related 
by blood, marriage, or lawful adoption to the 
Owner(s) of the Unit.  Units shall not be rented to 
more than ____ people at any time.
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THE END

Thanks for listening to me!
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