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BOUNDARY ISSUES IN HOMEOWNERS 
ASSOCIATIONS:

BEYOND THE GOVERNING DOCUMENTS
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Governing Documents

• Cardinal Rule of Community Association Governance:  Read the 
governing documents first.

• Specific issue(s) related to boundary line matters between 
owners may be addressed in governing documents, particularly 
the Plat Map.

• May help avoid statutory and common law analysis, which can 
be somewhat subjective, as you will see.

• If any questions regarding interpretation, call your lawyer.

• This presentation assumes your boundary line issue is not 
addressed in your governing documents.

1) Timber Trespass/Trees

2) Surface Water

3) Fences 

4) Shared Walls

5) Adverse Possession/Mutual Recognition & 
Acquiescence 
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Timber Trespass 
RCW 64.12 et. seq.

Timber Trespass

• DEFINITION:  One who cuts down trees or timber belonging to another without 
lawful authority is subject to an action for treble damages.  See RCW 64.12.030.

• Generally speaking, under Washington law, a landowner has legal authority to 
engage in self-help at his own expense and trim branches and roots that 
encroach upon his property. No entry on to adjacent property.

• TREBLE DAMAGES: After the jury has determined the amount of the plaintiff's 
actual damages, the court must award three times that amount.

• In practical terms, arborist determines value of tree for purpose of damages (e.g. 
cottonwood valued at $2k, treble damages for $6k).  If trees have production 
value, then value of production (e.g. fruit tree).

• Washington case law indicates as well that the statute is intended to discourage 
persons from carelessly or intentionally removing another's merchantable shrubs 
or trees on the gamble that the enterprise will be profitable if actual damages only 
are incurred. See Pendergrast v. Matichuk, 186 Wash. 2d 556, 567, 379 P.3d 96, 
101 (2016).
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Timber Trespass (continued)

• The key phrase is “without authority”.

• Must be trespass to the property and willful for treble damages.  Damage to tree 
from behavior of property from negligence not covered by statute.

• If the cutting of trees or timber was casual, involuntary, or if the defendant had 
probable cause to believe that the land on which the trespass was committed was 
his own, then the defendant is only liable for single damages.  See RCW 
64.12.040.

• Willful = defendant knew tree belonged to another and entered property to cut 
anyway.

• Take away:  Timber trespass vs. self-help generally depends on location of the tree
and any interfering branches or roots.

• What if tree is on a property line?  Washington appellate court addressed the issue 
in 2017 in Herring v. Pelayo, 198 Wash. App. 828, 397 P.3d 125 (Div. 2 2017).

Timber Trespass (continued)

• In Herring, the court determined that the owners of each property own the tree 
as tenants in common and are each entitled to use, maintain and possess the tree 
without interfering with the other’s use of it.

• Tenants in Common = when one tenant dies, their rights pass to heirs, not other 
tenant owner. 

• The court reiterated that the common owners of the tree may lawfully trim 
vegetation overhanging their property, but not in a manner that the common owner 
knows will kill the tree.

• Best Practices Tip:  If unsure about location of a tree and want to cut it, speak to the 
adjacent owner first, then contact a surveyor if there is still uncertainty.
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Surface Water

Surface Water
• DEFINITION: Surface water is “vagrant or diffused [water] produced by rain, melting 

snow, or springs.” 

• Surface water has the potential to cause significant damage depending on the location 
of an owner’s property (e.g. below other property at bottom of hill).

• Washington law recognizes the “common enemy doctrine” with respect to surface 
water.

• The common enemy doctrine allows landowners to dispose of unwanted surface water 
in any way they see fit, without liability for resulting damage to a neighbor.

• The articulated policy behind the “common enemy doctrine, as stated in Currens v. 
Sleek, is that “surface water … is regarded as an outlaw and a common enemy against 
which anyone may defend himself, even though by so doing injury may result to 
others.” See Currens v. Sleek, 138 Wash. 2d 858, 859, 983 P.2d 626, (Wash. 1999).

• Washington courts have recognized the common enemy doctrine’s potential for 
inequitable results and added exceptions to it over the years.
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Surface Water (continued)
• First Exception:  landowners may not inhibit the flow of a watercourse or natural drain 

way, such as a stream or gully and be protected by the common enemy doctrine.

• See e.g. Island County v. Mackie, 36 Wash.App. 385, 388, 675 P.2d 607 (1984) where 
landowners blocked a culvert connected to a natural drainway on their property, which 
subsequently damaged a county road.

• Second Exception:  landowners may not collect surface water on their property, only 
to dispose of it on a neighbor’s land.  See e.g. Wilber Dev. Corp. v. Les Rowland 
Constr. Inc., 83 Wash.2d 871, 875, 523 P.2d 186 (1974)(overruled on other grounds) 
which stated surface water may not be artificially collected and discharged upon 
adjoining lands in quantities greater than or in a manner different than the natural flow 
thereof.

• Moreover, a landowner may hasten or incidentally increase the flow of surface water 
along natural drains by artificial means, so long as the water is not ultimately diverted 
from its natural flow onto the property of another.  See e.g Laurelon Terrace v. City of 
Seattle, 40 Wash.2d 883, 892, 246 P.2d 1113 (1952).

Surface Water (continued)
• Third Exception: landowners who alter flow of surface water on their property must 

exercise their rights with due care by acting in good faith and avoiding unnecessary 
damage to the property of others.  This due care exception was established in 
Currens v. Sleek.

• Under the due care exception, the court is only required to look to whether the land 
owner has exercised due care in improving his or her land, i.e., whether the method 
employed by the landowner minimized any unnecessary impacts upon adjacent 
land.  Currens v. Sleek.

• The due care exception further states that a landowner has an unqualified right to 
embark on any improvements of his or her land allowed by law, but must limit the 
harm caused by changes in the flow of surface water to that which is reasonably 
necessary. Currens v. Sleek

• Finally, the property owner who seeks to recover for flooding damage alleged to 
have been caused by actions of adjoining landowner has burden of proof to show 
that the flooding damage was a result of adjoining landowner's bad faith, or that it 
was in excess of that necessary for the completion of the project.  Currens v. Sleek.
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Surface Water (continued)
• To prove bad faith, one must show “ ‘actual or constructive fraud’ or a ‘neglect or 

refusal to fulfill some duty ... not prompted by an honest mistake as to one's rights 
or duties, but by some interested or sinister motive.’ ”  See Ripley v. Grays Harbor 
Cty., 107 Wash. App. 575, 584, 27 P.3d 1197, 1202 (2001).  

• Washington cases demonstrate that this is a factually specific finding.  In Ripley, for 
example, landowners sued Grays Harbor County for surface water flood damage to 
their property that allegedly resulted from road widening project.

• The Court in Ripley stated the landowners did not provide evidence to show that the 
design of the road improvements were inadequate or resulted in any unnecessary 
impact to the adjoining properties since their property was at a natural low point where 
water collected anyway.  Therefore, the County did not violate the due care exception.

• The Court in Ripley contrasted this where the County constructed a road that directly 
deposited surface water on a landowner’s property.  See Burton v. Douglas Cty., 14 
Wash. App. 151, 151–52, 539 P.2d 97, 98 (1975).

• Best Practices Tip:  Take necessary measures to prevent neighboring surface water 
from flowing over property since the exceptions are somewhat limited and would 
require findings of fact to support liability for the offending party.

Fences
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Fences
• DEFINITION:  A lawful fence shall be of at least four barbed, horizontal, well-stretched 

wires, spaced so that the top wire is forty-eight inches, plus or minus four inches, above 
the ground and the other wires at intervals below the top wire of twelve, twenty-two, and 
thirty-two inches. These wires shall be securely fastened to substantial posts set firmly 
in the ground as nearly equidistant as possible, but not more than twenty-four feet apart. 
If the posts are set more than sixteen feet apart, the wires shall be supported by stays 
placed no more than eight feet from each other or from the posts.  See RCW 16.60.010.

• The Legislative Assembly for the Territory of Washington codified the first legal definition 
of a “fence” (similar to above) in 1873.

• “Purposes of statutes defining lawful fences and providing for boundary and partition 
fences…were to compel owners of private property to protect their lands by lawful 
boundary fences…and to permit private landowners to obtain mutual benefit of partition 
fences by availing themselves of procedure prescribed for that purpose…” See 
Kobayashi v. Strangeway, 64 Wash. 36, 38, 116 P. 461, 461 (1911).

• Big picture:  Like many legal concepts related to private property ownership, fences 
have a long history to help owners set boundaries for their property and keep the 
unwanted out.

Fences (continued)
• Under Washington law, if someone builds a boundary fence that helps enclose a 

neighbor’s property, that neighbor is responsible for half of the value of the fence.  
See RCW 16.60.020.

• Not a significant amount of guidance in Washington as to the maintenance of a 
fence on a boundary line.

• General legal principal followed in other jurisdictions: ownership of and 
responsibility for a boundary fence is determined by who “uses” the fence.

• A fence built on the boundary and used by only one owner, belongs to the person 
who built it.

• How does the adjacent property owner “use” a fence if they did not build it?  
Three general approaches:

• Occupancy: To “use” means to use the land right up to the fence line;

• Join: To “use” means to hook up your fence to the boundary fence.
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Fences (continued)
• Enclosure: To “use” means to hook up to the boundary fence to entirely enclose 

your property.

• RCW 16.60.020 leans toward the enclosure approach.

• In the homeowners association context, it is more likely the CC&Rs and other 
governing documents will provide a scheme for construction and maintenance of 
fences.  See e.g. Piepkorn v. Adams, 102 Wash. App. 673, 680, 10 P.3d 428, 432 
(2000), publication ordered (Sept. 25, 2000).

• A common solution is for one party to repair the fence and to split the cost with 
the neighboring owner; however, depending on the location of the fence, it may 
not be both owners responsibility (e.g. fence that borders on common area).

• Best Practices Tip:  Speak to neighbor and association to help determine fence 
maintenance plan.

Shared Walls
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Shared Walls
• Shared walls, such as retaining walls, can demarcate the boundary line between 

two properties.

• General rules:  The landowner who cuts away from the natural slope is 
responsible for the retaining wall.

• But the landowner who builds up fill behind a retaining wall—such as an uphill 
neighboring community who added fill to level the land to construct a parking 
lot— is responsible for the retaining wall.

• The history of the property and the creation of said wall will help determine which 
party is responsible for maintenance.

• Practically speaking, the owners involved may not know who developed the wall 
or who built it.

• Similar to fence maintenance, one party could agree to maintain the wall and split 
the costs with the other.  Alternatively, the parties could draft an agreement to 
memorialize who maintains the wall.

Adverse Possession
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Adverse Possession
• Adverse Possession is a well-known, somewhat counterintuitive, method of acquiring real 

property where one party can obtain the property that legally belongs to another.  It is 
essentially synonymous with “squatters rights”.  Adverse possession is accepted in every 
jurisdiction in America and every element has been heavily litigated.

• It touches upon and is often incorporated in almost all of the issues presented here (e.g. a 
fence was built in the wrong place, moving the boundary line).

• Adverse Possession legal principles have existed since the 1600s in England.  The 
essence of the principle is landowners cannot sleep on their rights.

• To establish a claim of adverse possession, the burden is on the person claiming adverse 
possession to prove by a preponderance of the evidence (i.e., more likely than not) that the 
claimant's possession is: (1) exclusive; (2) actual and uninterrupted; (3) open and 
notorious; and (4) hostile. See Nickell v. Southview Homeowners Ass’n, 167 Wn.App. 42, 
50 (Div. 2, 2012). 

Adverse Possession (continued)
• Each of the necessary elements for an adverse possession claim must have 

existed for 10 years.  See RCW 4.16.020.  “Tacking” is available to complete 10 
year existence (i.e. piecing together successor adverse possessors ownership)

• The burden is on the person claiming adverse possession to prove by a 
preponderance of the evidence (i.e., more likely than not)

• (1) “Exclusive”:  The adverse possessor cannot “share” the land with the true 
owner of the property.  

• Use of the land by the true owner can compromise the adverse possessor’s 
“exclusivity”.

• Occasional transitory use by the true owner will not defeat the exclusivity 
element. Significant, regular use likely defeats exclusivity.  

• “The ultimate test is the exercise of dominion over the land in a manner 
consistent with actions a true owner would take.”  See Lilly v. Lynch, 88 Wash. 
App. 306, 313, 945 P.2d 727, 732 (1997).
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Adverse Possession (continued)
• (2) “Actual and uninterrupted”:  The adverse possessor must be in physical 

occupation of the land.  “Uninterrupted” is continuous use with no significant 
break in continuity of possession.

• How much “actual” occupation/use of the land is enough to qualify? Most used 
general test:  Considering the nature of the land and the area where it is situated, 
were the claimant's acts on the ground the kind of use a true owner would make 
of such land? See e.g. Heriot v. Lewis, 35 Wash. App. 496, 504, 668 P.2d 589, 
594 (1983).

• Examples of established “actual and interrupted”:  building a fence or wall and 
maintaining a lawn an shrubbery in relation to the fence or wall, See e.g. Mesher
v. Connolly, 63 Wash. 2d 552, 553, 388 P.2d 144, 145 (1964); making substantial 
use of area and implementing a permanent, visible thing on the ground to bear a 
reference line that’s not a fence, wall or hedge, See Lingvall v. Bartmess, 97 
Wash. App. 245, 254, 982 P.2d 690, 697 (1999) (adverse possessors grew and 
maintained trees, landscaped and occupied strip of land).

Adverse Possession (continued)
• Examples where “actual and interrupted” was not found:  irregularly using land for 

gardening, piling wood, etc. See e.g. Smith v. Chambers, 112 Wash. 600, 601, 
192 P. 891, 892 (1920); where only mowing of grass occurred, See e.g. Wood v. 
Nelson, 57 Wash. 2d 539, 540, 358 P.2d 312, 313 (1961).

• (3) “Open and notorious”:  The owner of the land must have actual or 
constructive notice of the adverse possession on their land.

• The essence of the element is that the true owner knows or should know of the 
adverse possessor’s use and occupation of their property.  Generally speaking, it 
is not hidden or secretive. See Marengo Cave Co. v. Ross, 212 Ind. 624, 633, 10 
N.E.2d 917, 921 (1937), holding modified by Fraley v. Minger, 829 N.E.2d 476 
(Ind. 2005).

• In Marengo, the court found neighbor did not adversely possess neighbor’s land 
as a result of hidden cave underneath property since it was not “open and 
notorious”.
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Adverse Possession (continued)
• Washington courts have held that the “open and notorious” element is satisfied if 

the acts of possession are such that a reasonable person in the lawful owner's 
position with notice of the adverse possession. See e.g. Doyle v. Hicks, 78 
Wn.App. 538, 897 P.2d 420 (1995) (lawful owner need not have actual 
knowledge of adverse possession if it is open and notorious).

• (4) Hostile: “Hostility is the very marrow of adverse possession.” It is possession 
without permission of the owner or of anyone who has the legal power to grant 
permission.  Not necessarily malicious.

• General test for “hostility”: Considering the character of possession and the 
locale of the land, is the possession of such a nature as would normally be 
objectionable to owners of such land?  See e.g. Anderson v. Hudak, 80 Wash. 
App. 398, 403, 907 P.2d 305, 308 (1995) (neighbor did not establish hostility by 
planting trees on neighbor’s land, then never tended to said trees or surrounding 
land).

• If owner provides permission, then it is no longer hostile.

Adverse Possession (continued)
• Permission granted by the legal owner of the property could defeat adverse 

possession claim.  Any communications between parties must be analyzed as 
such.

• Absent an express agreement, unobjected-to use of land could be reasonably 
inferred as a personal license (permissive).  An agreement may not infer as much 
based on its terms.  See LeBleu v. Aalgaard, 193 Wash. App. 66, 77, 371 P.3d 
76, 81 (2016) (parties agreed to boundary line that was later found to be incorrect 
and hostility was met for adverse possession).

• Cases cited between neighboring landowners – not other entities.

• RCW 36.70A.165: [a] party shall not acquire by adverse possession property that 
is designated as a plat greenbelt or open space area or that is dedicated as open 
space to a public agency or to a bona fide homeowner's association.

• Appears to state HOA common areas not subject to adverse possession.  Has 
yet to be litigated.
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Mutual Recognition & Acquiescence
• Mutual Reignition & Acquiescence (MR&A) looks highly similar to adverse 

possession, but has some crucial distinctions.

• MR&A involves the mistaken belief regarding a boundary line between two 
parcels, but does not necessarily provide a land-gain windfall to one parcel. 

• To establish a boundary line by MR&A (per Lamm v. McTighe, 72 Wash.2d 587, 
593 (1967)):

• (1) The line must be certain, well defined, and in some fashion, physically 
designated upon the ground, e.g., by monuments, roadways, fence lines, etc.;

• (2) in the absence of an express agreement establishing the designated line as 
the boundary line, the adjoining landowners, or their predecessors in interest, 
must have in good faith manifested, by their acts, occupancy, and improvements 
with respect to their respective properties, a mutual recognition and acceptance 
of the designated line as the true boundary line; and

Mutual Recognition & Acquiescence 
(con’t)

• (3) the requisite mutual recognition and acquiescence in the line must have 
continued for that period of time required to secure property by adverse 
possession. 

• The burden of proof is on the party asserting mutual recognition to show, by 
clear, cogent and convincing evidence, that both parties acquiesced in the line for 
the same period required to establish adverse possession—10 years. See e.g. 
Muench v. Oxley, 90 Wn.2d 637, 641, 584 P.2d 939 (1978).

• “Clear, cogent and convincing evidence” denotes a quantum of evidence or 
degree of proof greater than a mere preponderance, but something less than 
proof beyond a reasonable doubt.  See e.g. Matter of Deming, 108 Wn.2d 82, 
736 P.2d 639 (1987).

• Important to Note:  adverse possession standard is preponderance of the 
evidence (more likely than not).  MR&A is a higher standard to meet.
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Mutual Recognition & Acquiescence 
(con’t)

• MR&A focuses more on the parties actions with respect to the boundary line in 
question versus occupation/hostility/use of property.

• MR&A marks the boundaries between the parties and may not necessarily pass 
title to disputed land to neighboring party.  Although higher standard for MR&A, a 
court could theoretically find elements of adverse possession not met based on 
facts.

• First element:  Line must be certain, well defined, and in some fashion physically 
designated upon the ground. A fence, a pathway, or some other object or 
combination of objects clearly dividing the two parcels must exist.  Lamm at 593.  
Does not matter if both parties establish line or just one party, so long as they 
acquiesce.  

• A row of pear trees was not defined enough to establish a boundary line.  See 
Scott v. Slater, 42 Wash.2d 366, 368–69, 255 P.2d 377 (1953).  Lot line markers 
overgrown with blackberry bushes, weeds, and ivy did not provide well-defined 
boundary line either.  See Merriman v. Cokeley, 168 Wash. 2d 627, 631, 230 P.3d 
162, 164 (2010).

Mutual Recognition & Acquiescence 
(con’t)

• Second element: the adjoining landowners, or their predecessors in interest, 
must have in good faith manifested, by their acts, occupancy, and improvements 
with respect to their respective properties, a mutual recognition and acceptance 
of the designated line as the true boundary line.

• Acts, occupancy and improvements must be done in relation to boundary line.  
Landscaping and cultivation has been found to be sufficient.  See e.g. 
Egleski v. Strozyk, 121 Wash. 398, 398, 209 P. 708, 708 (1922) where growing 
hay and gardening was enough to qualify for occupancy and improvements.

• Failure to occupy or improve land in any manner will defeat this element.  See 
Waldorf v. Cole, 61 Wash. 2d 251, 255, 377 P.2d 862, 865 (1963).

• Third Element:  Mutual recognition of boundary line for 10 consecutive years, 
same as adverse possession.  Recognition requires more acknowledgement of 
the physical designation on the ground (e.g. fence) as a barrier.  It must be 
acknowledged as the boundary line.  See Lamm at 568.
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Mutual Recognition & Acquiescence 
(con’t)

• Best Practices Tip:  Obtain survey as soon as reasonably possible, take pictures 
and document facts as detailed as possible.

Miscellaneous Boundary Issues
• Native Growth Protection Area (NGPA):  Permanently protected property that 

contains a critical area, such as wetlands, lakes, streams, rivers and geologically 
hazardous areas.

• NGPAs help with water runoff, soil erosion and habitat for fish and wildlife.

• Can be maintained by homeowners or homeowners association.

• Municipality (e.g. county) regulates its use and generally speaking, land may not 
be disturbed for aforementioned reasons.

• Based on regulation and that claims predicated on lapse of time (e.g. adverse 
possession) do not apply to government, unlikely that nature of NGPA can be 
changed by a private party.
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